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(d) NAO may require a party to show 
cause why such party’s claim or inter-
est in the appeal should not be dis-
missed, denied, disregarded, or other-
wise adversely affected because of an 
ex parte communication. 

(e) NAO may suspend this section 
during an alternative dispute resolu-
tion process established by regulation 
or agency policy. 

(f) Communication with NAO, includ-
ing appellate officers, concerning pro-
cedures, scheduling, and status is per-
missible. 

§ 906.7 Disqualification of appellate of-
ficer. 

(a) An appellate officer shall dis-
qualify himself or herself if the appel-
late officer has a perceived or actual 
conflict of interest, a perceived or ac-
tual prejudice or bias, for other ethical 
reasons, or based on principles found in 
the American Bar Association Model 
Code of Judicial Conduct for Adminis-
trative Law Judges. 

(b) Any party may request an appel-
late officer, at any time before the fil-
ing of the appellate officer’s decision, 
to withdraw on the ground of personal 
bias or disqualification, by filing a 
written motion with the appellate offi-
cer setting forth in detail the matters 
alleged to constitute grounds for dis-
qualification. 

(c) The appellate officer, orally or in 
writing, shall grant or deny the motion 
based on the American Bar Association 
Model Code of Judicial Conduct for 
Federal Administrative Law Judges 
and other applicable law or policy. If 
the motion is granted, the appellate of-
ficer will disqualify himself or herself 
and withdraw from the proceeding. If 
the motion is denied, the appellate offi-
cer will state the grounds for his or her 
ruling and proceed with his or her re-
view. 

§ 906.8 Scheduling and pre-hearing 
conferences. 

(a) NAO may convene a scheduling 
and/or pre-hearing conference if, for ex-
ample, an appellate officer in his or her 
discretion finds a conference will mate-
rially advance the proceeding. 

(b) NAO shall notify the parties in 
writing 10 days prior to a conference 
unless the Chief of NAO orders a short-

er period of time for providing notice 
of conducting a conference. A party 
may request one change in the sched-
uled pre-hearing date. In determining 
whether to grant the request, NAO will 
consider whether the requesting party 
has shown good cause for the change in 
date. 

(c) In exercising his or her discretion 
whether to hold a scheduling and/or 
pre-hearing conference, an appellate of-
ficer may consider: 

(1) Settlement, if authorized under 
applicable law; 

(2) Clarifying the issues under review; 
(3) Stipulations; 
(4) Hearing(s) date, time, and loca-

tion; 
(5) Identifying witnesses for the hear-

ing(s); 
(6) Development of the NAO case 

record, and; 
(7) Other matters that may aid in the 

disposition of the proceedings. 
(d) Recording. NAO may record the 

conference. 
(e) Format. At the discretion of the 

appellate officer, conferences may be 
conducted by telephone, in person, or 
by teleconference or similar electronic 
means. 

(f) NAO may issue a written order 
showing the matters disposed of in the 
conference and may include in the 
order other matters related to the ap-
peal. 

§ 906.9 Exhibits. 

(a) The parties shall mark all exhib-
its in consecutive order in whole Ara-
bic numbers and with a designation 
identifying the party submitting the 
exhibit(s). 

(b) Parties shall exchange all exhib-
its that will be offered at the hearing 
at least 10 days before the hearing. 

(c) Parties shall provide all exhibit(s) 
to NAO at least 5 days before the hear-
ing. 

(d) NAO may modify the timeframe 
for exchanging or submitting exhibits 
if an appellate officer determines good 
cause exists. 

(e) NAO may deny the admission into 
evidence of exhibits that are not 
marked and exchanged pursuant to this 
rule. 
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(f) Each exhibit offered in evidence or 
marked for identification shall be filed 
and retained in the NAO case record. 

§ 906.10 Evidence. 
(a) The Federal Rules of Evidence do 

not apply to NAO proceedings. 
(b) An appellate officer will decide 

whether to admit evidence into the 
NAO case record. 

(1) An appellate officer may exclude 
unduly repetitious, irrelevant, and im-
material evidence. An appellate officer 
may also exclude evidence to avoid 
undue prejudice, confusion of the 
issues, undue delay, waste of time, or 
needless presentation of cumulative 
evidence. 

(2) An appellate officer may consider 
hearsay evidence. 

(c) Copies of documents may be of-
fered as evidence, provided they are of 
equal legibility and quality as the 
originals, and such copies shall have 
the same force and effect as if they 
were originals. If an appellate officer 
so directs, a party shall submit origi-
nal documents to the appellate officer. 

(d) An appellate officer may take of-
ficial notice of Federal or State public 
records and of any matter of which 
courts may take judicial notice. 

(e) An appellate officer may request, 
and the program office that issued the 
initial administrative determination in 
the case before the appellate officer 
will provide, the interpretation(s) of 
the law made by the program office and 
applied to the facts in the case. 

§ 906.11 Hearing. 
(a) Procedures. (1) An appellate officer 

in his or her discretion may order a 
hearing taking into account the infor-
mation provided by an appellant pursu-
ant to § 906.3(b)(3) and whether an ap-
pellate officer considers that a hearing 
will materially advance his or her eval-
uation of the issues under appeal. In 
exercising his or her discretion, an ap-
pellate officer may consider whether 
oral testimony is required to resolve a 
material issue of fact, whether oral 
presentation is needed to probe a par-
ty’s position on a material issue of law, 
and whether a hearing was held pre-
viously for the same appeal. If an ap-
pellate officer determines that a hear-
ing is not necessary, then the appellate 

officer will base his or her decision on 
the NAO case record. In the absence of 
a hearing an appellate officer may, at 
his or her discretion, permit the par-
ties to submit additional materials for 
consideration. 

(2) If an appellate officer convenes a 
hearing, the hearing will be conducted 
in the manner determined by NAO 
most likely to obtain the facts relevant 
to the matter or matters at issue. 

(3) NAO shall schedule the date, time 
and place for the hearing. NAO will no-
tify the parties in writing of the hear-
ing date, time and place at least 10 
days prior to the hearing unless the 
Chief of NAO orders a shorter period 
for providing notice or conducting the 
hearing. A party can request one 
change in the scheduled hearing date. 
In determining whether to grant the 
request, NAO will consider whether the 
requesting party has shown good cause 
for the change in date. 

(4) At the hearing, all testimony will 
be under oath or affirmation adminis-
tered by an appellate officer. In the 
event a party or a witness refuses to be 
sworn or refuses to answer a question, 
an appellate officer may state for the 
record any inference drawn from such 
refusal. 

(5) An appellate officer may question 
the parties and the witnesses. 

(6) An appellate officer will allow 
time for parties to present argument, 
question witnesses and other parties, 
and introduce evidence consistent with 
§ 906.10. 

(7) Parties may not compel discovery 
or the testimony of any witness. 

(b) Recording. An appellate officer 
will record the hearing unless the ap-
pellant consents to proceed without a 
recording. 

(c) Format. At the discretion of NAO, 
hearings may be conducted by tele-
phone, in person, or by teleconference 
or similar electronic means. 

§ 906.12 Closing the evidentiary por-
tion of the NAO case record. 

(a) At the conclusion of the NAO pro-
ceedings, an appellate officer will es-
tablish the date upon which the evi-
dentiary portion of the NAO case 
record will close. Once an appellate of-
ficer closes the evidentiary portion of 
the NAO case record, with or without a 
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